OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN a4

I !
GERALD C. MANN ‘o k/f?
ATrommTY GENERAL I R b '

Honorable Harry Knox, Chairman
State Board of Control
Austin, Texes

Dear Eir: Opinion Ko
Re:

o of oigerette tax stamps?

June 4, 1940, whioh reads

ROG®, your departe
that the requisition
ard pf Contrel to the Eteck
000,000 «lgarette tax stamps, dated
19" did not fulfi%l the oone

: {srefore, the ‘involces for
peps could not be legally approved for

hae bo Hand a-prozimately 31,000,000 af the
100, 000 ooC atampa printed undor this requisition.

'In view of these facts, your velued opimion
is respecotiully recuested on the following ques-
tionst

"l. bDoes the Itate of Texas now have title
ané the right of posseasion to the above-
mentioned tax astamps which have heretofore
been delivered to the Itate Treasurer, bdut
which heve not yot been used?
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"2. 1 your answer to thc above qusstion
iz 'ne’', snd assusing thet an energoney
caused by the iack of tax stemps for ssle
by the ‘tate will thereby be erested, what
formalitiss will have to dbe obgerved by
the Goard of Control ir order to secure
legally a sufficlent supply of such
stemos toc lest for the duration of said
exergenoy?"

You have heretofore furnirhed us for examinetion
the originel ocontract between the [ tate Board oOf Control and
The “teck (ompany executed July &, 1637, wheredy The fHtecok
Company egreed to deliver 300,000,000 cigerette tax stampa
to the Cigarette Tax ltamp Board, You have slso furnished
us with & photostatic copy of the requisition, dated fepte
exber 10, 1939 and approved Septezber 19, 1955. wharedy the
sdditionel 100,000,000 cigerette tex stempg referred to in
your lettaer were purported to heve been contraected for.
Although, as polnted cut in cur opinion No. 0-2338, the
contract of July €, 1037 had exiired, &nd the requisition
spproved on Cejtember 19, 1939 did4 not fulfill the consti-
tutionsal requirezrrnts, it cannot be cuestlioned Huat thet it
was the intention of the contrsoting rorties thet the pur-
chege of the aedditionel 100,000,000 stemps should be govern-
ed by the termz end conéitions «f the contraot of July 6,
1937. Paragrerbh V1 of sald contrasct reads &z follows:

"That in consldsrstlon of the party of the
second part fully rerforming and keeping eech
and every odligation on its rert, enc the de-
livery of suclh stempe within the tiwe and in
the menner &8 provided in this coutrset or
menorandus of sgreement, together with the
gpeclriections, the farty of the first rart,
agrees Lo cay to the party of the second part
eleven ard ninety-rive one hundreths (11 #5/1C0)
cents per thousend for eeach end every thousand
of puld stamos delivered by the rarty of ths
gecond sart to the party of the first part if
and when sccerted by the party of the firat part
at Zustin, texas, snd esn edéitional £100.00 for
esch chenie of denomination.” (EZmphesis ocurs)
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It is 8. parent from the above quoted provision,
thet it was the sutual intention of the 7oard of Comtrol and
The Iteack Company, when the requisiticn for the additional
100,000,000 stampa wes approved, thet peyzent in cash was
contemplated upon dslivery of the stampa "if and when ac-
cepted”. Te must look, therefore tc the rules governing
cagh sulesz, as distingulasbed froxw sales on oredit in order
40 sacertain where the tltle and right of possession of these
‘atazps now resides in the light of our ruling in Opiaten No.
0-2539 that the requisition of Spptemder 1939 4id not fulrill
the ocnstitutionsl requiremente for a contract for printing.

Jermes, C.J. in Bwing v. Sylvester, 94 S.%., 408
(Ct. of Civil Appeals, 190¢) ennounced the rule relating to
paasage of title in ovash sales which haa besn consistently
followed in Taexzas! N

frvhere perscnal property is s0ld4, s part
of the consideration to be paid in ocash and ths
rest in agreed payments, noc title pesses until
the cash payment is s¢tuslly made. Vhere a
zele i3 made op the condition that a cash may-
ment ahall dbe made, and possession of the Pro-
perty is obteined befare such peyment, without
the cesh payment being waived, title does not
pass. A walver must be mede voluntarily, and
it is @ question of feet that must be made %0
elsarly and plainly appesar ... Mechem on
fales, sec, 545, stetes: 'Yhere a ssle is thus
to be for oash end payment is found %0 be a
condition precedent, it is clear that Iif the
buyer obtains the goods by giving for the yriece
a check or drart which is subsequently dis~
honored, there is no payment, and the title
doces not Pas8.Y see”

In First Netionel Bank of Littlefield v. Neel,
{Ct. of Civil .ppeals, imarille, 1928), 10 5.W. 2nd 408, the
court held tbhat title to 45 bales of cotton had not pasaed
t0 buyer where the buyer's bamnk draft given in rayment there-
for wes not honored, even though the cotton had beer deliver-
ed to buyer.
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“In Continentsl Bank and Trust Compeny v.
Hartemen {Tex. Civil sppeals) 120 =.w. 176,
Talbot, J. held thet, where a sale is for ocash,

& delivery subject to the “eyment of the price
pasaes no title."

Bond, J. of the Delles Court of Civil ippesis in
¥illlams v. Greer, 122 5.,%, Bnd 247, at p. 249 quoted with
approvel the following pronouncement of the Pennsylvanis
Court in Trech v, lewis, 218 Pa, 141, €74, 435:

"Fossession, however, having passed snd the buyer,
bty the sct of the geller, having been invested
with the indicis of ownsrahip, the voliey of our
lew requires thet this situation -~ the possesalon
i one end the right of property in another - shall
continue no longer than iz necessary to enable
the seller to recover the goods with which he has
parted., The law gives the seller the right, in
such case, to reclsim his goods; but he muat do
80 promptly; otherwise he will be held to have
waived his right, end ocan only thereafter looktto
the buyer for ths priee.”

| 4 question quite similar to the one here presented
was before the Texas Commission of Appeals in Stieff v. Clty
of Jen intonio, 130 Tex. 894, 11l 5,¥. £nd 1086. Thers, the
City of Zen intonic ked puratlmsed s piano fromx the Talthell
¥usic Company for $130C to be paid on delivery of the piano.
After the pienv had been delivered, the City Auditser 4n
accordance with &n ordinance refused to perait delivery of
the warrsnt issued in psyment therefore for the reszon that
the “elthall Xusic Cozpany was indebted to the City for
cortain taxes.

Thereafter the ¥Walthell Music Company was edjudged
bankrupt, and the Ztieff Co., who hed shipped the pianc to
the Velthail Co. on .onsignment laid claim to the plapo. Said
the court:

"The city, heving thus soquired possssaion
of the pianv, asserts the right to keep it with-
out paying for it, as it aclemnly promised to
do. The city was not misled, deceived, or de-
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freuded; it recelved the plano contracted for.
The city hes paid nothing, given up potbing,
suffered vrcthing. There is no semblence of

en esto;pel in favor of the city against the
menufaoturer, the owner of the plano, Thus
there 18 no pessible grounc upon which the efity
ocen cidiz the title or right of ~ossession of
the plano.m

Thether the Zteok (ompany hes legal title at
thip time or merely & right tv repossession is relatively
unimportent a= indicated by the following quotstion from
i'eoples HState Bank v. Zrown, 80 Kensas 520, 103 Fec. 102,
23 L.K.A, (Noso} 834, Sl s.L.R. 587:

*is & practical necessity, to avold the
inconvenience of requiring the geller of en
article to keep one hand upon it until with
the other he grasps the ourreney tendered in
payment, there must be some relaxaticn of this
rule. Delivery and payment, as a preotical
matter, canndot be abvsvlutely simultaneocus,

Some slight interval betwesen the two acts ia
inevitable, and the griterion upon winich the
courta have agreed with substantial unanimity

is that such interval does not conclusively prove
& totsl abtendonment of title and the righkt of
possession by the seller, unless, under sll the
circumstances of the oase, it in fact ahows that
result to have been intended., Soms ingenuity
has Deen exercised with doubtful profit in de-
fining the charaocter of the right remaining in
the seller after delivery and before paysent,
Thether it is more properly descoribed es @

lien, 2 retention of title, or en option to
rescind the ocontruct, is not very important so
far as affeots the solution of the provlem pre-
sonted here. It ‘s & right of the seller to
repossess bimself of the gOods: 4f the duyer
feils in the performance of the agreement on

his vart whioch wes intended 1o he contemporaneous
with the delivery. It is & peculiar right gpow-
ing cut of & reculiar situation, and it Ls not
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necessery to give it & nams the use of wnlch might
ses: t0 deolde controversiesz growling out of other
relstions.”

Applying the rules anncunced in the foregolng
euthorities to the faot situstion presented in your letter,
it is our ovinion that the Zteck Compeny has the right to
demend return of the cigerette tax stezmps recently deliver-
ed to the tate Treasurer upon bLelng advised thet the con-
tract end requisition under which they were pdresumsedly de-
livered is invalld., The moller's right of repossession of
gocds delivered but not pald for on a cash sale must dbe
exercised within s ressonable time and may be weived by
leck of diligence or agreemant of the ;arties.

. ¥e turn now 1o & consideration of your second
quesation. As steted in our opinion Ko, 0-£339, all contracts
for printing, whether in cases of emergency or not must con-
form to the requirements of Artiocle 16, “edtion 21 of the
Constitution of Texas, of which tho -srtinent provisions

are that the printing "shall be performed under contrasgt,

to be given to the lowest responsible bidder, below such
raximum price and undsr such regulations, as shall bs pre-
soribed dy law ... and ell such contreots ahall be sudbjeot
to the sprroval of the Governor, Jeoretary of State and
Comptroller.”

In the event of sn emergency, artiocle 616, Revised
Civil Statutes, 1988, provides:

"The Hourd may in i{ts discretion make such
tempoTary arrangement to meet the emargency es
the public intereat may demeand.”

Lseuming that the Board of Contrel, in the ex-
ercise of 1ty rrasonehle discretion, determines that an
stergenoy now exists which rejulires the lzmmediate purchase
of olgerette tax atamps, it 1s our opinion trat the Foard
may enter into e contrect for the purchase of such atamps
from the loweat resnponsible dldder sfter guch sdvertiesing
for bids as the Soard mey desm proper.

19
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In suoh amergency, it 1s not necessary thet ths requirements
of Article 608 for alx weeics sdvertising in six newapepers
be followed. Ariiele 16, Seetion 2) of the constitution
must nonetheless be complied with, no that auch ocntraat
must "be given to the lowsst responsible bildder™ and "be
subjeot to the uzpruval of the Governor, Cecratary of State
and Compiroller®.

Youra very truly

ATTORAEY OENERAL OF TSXIAS

o T SRT L,

Yalter
Assistant

WRE irw ' .
ATPROVEDJUN 11, 1940

ATTORNEY GENERAL OF TEXAS

APPROVED

OPINION
COMMITTEE




